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G.R No-924 of 2016 

(State of Assam Vs Sri Itihas Daimari) 

 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR::::: TEZPUR 

G. R. Case No. 924 of 2016 

Under section-279/338 of I.P.C 

Present:- Sri N. J. Haque, AJS,  
           Chief Judicial Magistrate,  

                      Sonitpur, Tezpur 
       State of Assam   

     –Vs–  

Sri Itihas Daimari 
S/O:- Sri Prohat Daimari 
R/O:- Daodigaon 
P/S:- Harisinga 
Dist:- Udalguri, Assam …...Accused  

Advocate appeared: 
 

Mr. Niranjan Saikia, Asst. P.P….……………………… For the State 

Mr. Rajiv Gohain & Anr, Ld. Advocate………………….For the accused person 

 
Evidence recorded on   :- 15.05.2019, 09.09.2019 & 13.02.2019  
Date of Statement of defence  :- 31.12.2020 

Argument heard on   :- 31.12.2020 

Judgment delivered on  :- 31.12.2020  

  

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 29.03.2016, one Miss 

Jyotishna Krishnatreya lodged an Ejahar before the O/C of Tezpur P.S alleging 

inter alia that on 28.03.2016 at about 6 PM, while her father named Sri Akshya 

Baruah was returning from Mission Chariali after marketing, one motor cycle 

without number plate knocked her father at Patiachuburi from back side and 

due to that he sustained severe injury. It is also alleged by the informant that 

as she was busy in the treatment of her father, there was delay in lodging the 

ejahar.    

“INVESTIGATION” 

2. On receipt of the Ejahar, Tezpur P.S Case No. 494 of 2016 u/s- 279/338 of 

I.P.C was registered and investigation into. On completion of the investigation, 
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the I.O. of this case submitted charge sheet u/s-279/338/427 of I.P.C against 

the above-named accused person. 

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail. Copies u/s-207 of Cr.P.C was furnished 

to the above-named accused person. After hearing both side, particulars of 

offences u/s- 279/338 of I.P.C was read over and explained to the accused 

person by my Ld. Predecessor in office, to which he pleaded not guilty and 

claimed to be tried. 

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined as 

many as 03 (Three) numbers of witnesses including the informant and victim of 

this case. Considering the testimonies of witnesses, prosecution side declined to 

adduce further evidence before this court. Hence, the evidence of prosecution 

side is closed. Accused is examined u/s-313 of CrPC and his pleas of denial 

were recorded in separate sheet and the same kept with the case record. 

Accused declined to adduce evidence on his defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side.  

6. The points for determination in this case are:- 

(i.) Whether on 28.03.2016 at about 6 PM, near Patiachuburi 

under Tezpur PS, accused drove the motor cycle without 

number plate, in a rash and negligent manner and such 

driving of accused creates endanger to the life of the 

informant’s father named Sri Akshya Baruah and thereby 

committed an offence punishable u/s-279 of IPC? 

  
(ii.) Whether on the same date, time and place, accused flock 

the Motor Cycle without number plate in a rash and 
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negligent manner and such driving of accused creates 

endanger to the life of Sri Akshya Baruah and further 

sustained grievous injuries and thereby committed an 

offence punishable u/s-338 of IPC?  

                EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the Ejahar examined 

five numbers of witnesses including informant. For the sake of proper 

appreciation of evidences let us reproduce the evidences of witnesses. PW-1, 

Sri Bijoy Ch. Koch deposed before this court that he knows the informant of this 

case and the occurrence took place in the year 2016 in between 6 PM to 6:30 

PM at Potiachuburi National Highway. He also deposed that on that day, he 

came out from his house, he saw many people gathered there and on being 

enquired he came to know that one motor cycle had knocked down the father 

of the informant and thereafter, he went to the place of occurrence and saw 

the injured sustained injuries on his person. 

8. PW-1, in his cross-examination testified that he had not seen the accident and 

therefore, he could not say how the accident took place. He also deposed that 

he cannot say who is the owner of the said offending motor cycle.  

9. PW-2, Sri Jyotishna Krishnatreya being the informant deposed before this court 

that she knows the accused person of this case. She deposed that the accident 

took place in the year 2016 at about 6:30 PM and at the relevant time, while 

her father (the injured) went for marketing, suddenly, one bike knocked her 

father from backside. Thereafter, the people present at the place of occurrence 

took her father to hospital. Later, she lodged the ejahar. She identified her 

ejahar as Ext-1 and Ext-1(1) is her signature. PW-2 in her cross examination 

testified that she had not seen the alleged accident and therefore, she could 

not say how the accident took place on the date of occurrence.   

10. PW-3, Sri Akshay Baruah being the injured of this case deposed that on 

24.03.2016 at about 5:45 PM, while he was proceeding towards his quarter 

from Mission Chariali market near Patiachuburi one bike which was coming 



 
 
4 

G.R No-924 of 2016 

(State of Assam Vs Sri Itihas Daimari) 

 
from Balipara side towards Tezpur knocked him down from his backside and 

due to that he sustained injuries on his head and his right shoulder. Later, his 

daughter lodged the ejahar. 

11. PW-3 in his cross-examination testified that the driver of the motor cycle 

wearing helmet at the time of accident. He also deposed that the said bike was 

not coming in a high speed. He further deposed that the accident took place 

when he tried to turn his bicycle. He deposed that in the said accident the 

accused also sustained injuries on his person.    

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

12. In the light of criminal jurisprudence predominant in the country the burden lies 

upon the prosecution to establish the guilt of the accused person by way of 

proving the indictments beyond any shadow of doubt. In this case the charges 

u/s- 279/338 of IPC was explained against the accused person and for the sake 

of proper appraisal of the evidence on record, let us discussed both the points 

for determinations together. 

13. In this case offences u/s- 279/338 of IPC were explained and read over to the 

accused and the prosecution obliged to establish and prove the facts that on 

28.03.2016 at about 6 PM, while her father named Sri Akshya Baruah was 

returning from Mission Chariali after marketing, one motor cycle without 

number plate knocked her father at Patiachuburi from back side and due to that 

he sustained severe injury. The prosecution side to prove the aforesaid 

contentions examined as many as three numbers of witnesses including the 

informant and the injured of this case.  

14. I have carefully travelled through the testimonies of all the three numbers of 

witnesses and it finds that PW-1, Sri Bijoy Ch. Koch deposed before this court 

that the occurrence took place in the year 2016 in between 6 PM to 6:30 PM at 

Potiachuburi National Highway and at the relevant time when he came out from 

his house, he saw many people gathered at the place of occurrence and on 

being enquired he came to know that one motor cycle had knocked down the 

father of the informant and thereafter, he went to the place of occurrence and 
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saw the injured sustained injuries on his person. However, PW-1 in his cross 

examination he testified that he had not seen the accident and therefore, he 

could not say how the accident took place. He also deposed that he cannot say 

who is the owner of the said offending motor cycle. PW-1 did not depose 

anything to support the fact that alleged motor cycle drove by the accused as 

he appears to be hearsay in nature and failed to identify the accused as rider of 

the alleged motor cycle. 

15. PW-2 appears to be the informant of this case and she has deposed that in the 

year 2016 at about 6:30 PM, while her father (the injured) went for marketing, 

suddenly, one bike knocked her father from backside. Thereafter, the people 

present at the place of occurrence took her father to hospital. However, PW-2 

in her cross-examination admitted that she had not seen the alleged accident 

and therefore, she could not say how the accident took place. The evidence of 

PW-2 appears to be hearsay in nature as she heard about the incident from 

others. PW-2 also failed to utter single words to support the fact of rash and 

negligent driving of accused.  

16. PW-3, Sri Akshay Baruah appears to be the victim of this case deposed that on 

24.03.2016 at about 5:45 PM, while he was proceeding towards his quarter 

from Mission Chariali market near Patiachuburi one bike which was coming 

from Balipara side towards Tezpur knocked him down from his backside and 

due to that he sustained injuries on his head and his right shoulder. PW-3 in his 

cross-examination testified that the driver of the motor cycle wearing helmet at 

the time of accident and the bike was not coming in a high speed. He further 

deposed that the accident took place when he tried to turn his bicycle. PW-3 

also did not utter any single words implicating the accused as he himself 

admitted that the accident took place when he took turn on the road. The 

evidence of PW-3 does not expose anything upon which the rash and negligent 

driving of the accused may be proved. PW-3 even failed to clarify the speed of 

offending motor cycle. He also not sure about the fact for whose fault the 

accident occurred. Hence, it is seen that the evidence of PW-3 not appears to 
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be fully truthful upon which his evidence may be relied upon. The evidence 

offered by the victim regarding the facts forming the same transaction and 

those appear to be contradictory in nature. This makes the evidence of 

informant untrustworthy in nature.  

17. Now coming to the settled provisions of law this court finds that in order to 

convict a person under section 279 of IPC the following ingredients are to be 

proved- (a) that the accused was driving the vehicle; (b) that the accused was 

driving the vehicle on a public way; (c) that the accused was driving the vehicle 

rashly or negligently and (d) that it endangered human life or to likely to cause 

7 hurt or injury to any other person. Similarly, in order to convict a person 

under Section 337 of IPC the prosecution is to prove- (a) same act was done 

rashly or negligently (b) the act endangered human life (c) hurt was caused to 

any person in doing such act.  

18. In this case the eye witness i.e. the injured has deposed that the alleged 

vehicle driven in a normal speed at the time of incident. The witness further 

found contradictory regarding the actual direction through which the accident 

occurred. The evidence of victim not appears to be clear and cogent and in 

presence of inconsistencies disclosed from his evidence, it is hard to opine that 

alleged vehicle was actually driven in a rash and negligent manner.   

19. Section-337 of Indian penal Code relates to the fact of causing hurt or 

endangering life or personal safety of others. Merely, because the vehicle in 

question was being driven in a high speed does not speak of either negligent or 

rashness by itself. High speed is a relative term; it is for the prosecution to 

bring on record the materials which would establish what is mean by high 

speed on the facts and circumstances in this case. The essential ingredients of 

offence u/s-337 of IPC is appears to be same and identical of the offence 

punishable u/s-279 of IPC. Section-337 of IPC warrants proving that the 

accused did some act rash and negligently that create endangered to the life or 

personal safety of others the person and the person was hurt due to some acts 

in consequences thereof.  
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20. In the light of the above discussions, on scrutiny of the materials and evidence 

on record, it is found that in the instant case, the prosecution witnesses have 

failed to prove rashness or negligence of the accused/petitioner in driving the 

offending vehicle on the fateful day. Hence, it seen that prosecution has failed 

to prove and establish beyond reasonable doubt the vital ingredients regarding 

rashness or negligence of the petitioner in driving the offending vehicle. 

21. To sum up the evidence on record, it disclosed that the victim i.e. PW-3 as per 

his evidence nothing involving or impeaching found against the accused upon 

which this Court may presume that the alleged accident occurred due to rash 

and negligent driving of the accused person. Admittedly, the victim sustained 

injuries due to an accident but whether the said accident happened for the rash 

and negligent driving of the accused that aspect not appears to be established 

and proved before this Court.  

22. Therefore, in the light of all the above said discussions this court finds that 

prosecution side failed to adduce any cogent, clear, truthful, corroborative and 

coherent evidences to prove the rash and negligent driving of the accused 

person of this case.  

23. Hence, in absence of any cogent evidence this court finds that prosecution side 

failed to prove the guilty of accused beyond any shadow of doubt. As such the 

accused person is acquitted and sets liberty. Bail bonds extended for six 

months in view of section-437A of Cr.P.C. 

24. Judgment is pronounced in the open court, which is given under my hand and 

seal of this court on 31st day of December, 2020.  

 

(Sri N. J. Haque) 

                Chief Judicial Magistrate, 

                   Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- Sri Bijoy Ch. Koch 

PW-2: Sri Jyotishna Krishnatreya, the Informant  

PW-3: Sri Akshay Baruah, the Injured 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

 

4. Prosecution Exhibits:  

    Ext-1 :- FIR 

    Ext-1(1) :- Signature of Informant 

 
5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Chief Judicial Magistrate  
               Sonitpur, Tezpur 


